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Wronged Hurricane Katrina Relief Workers  
Win Trebled Damages
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ttorneys in the Baltimore 
office of Zuckerman 
Spaeder LLP are actively 
involved with the U.S. 

District Court’s Criminal Justice Act 
(CJA) Felony Panel. This group is 
comprised of approximately 100 
attorneys—four from Zuckerman 
Spaeder—from throughout the 
state of Maryland who are approved 
by the court based upon skill, 
experience, and reputation in 
handling criminal cases. In addition 
to accepting court appointments 
to represent indigent defendants, 
Zuckerman Spaeder represents the 
CJA Panel itself in an amicus case 
at the request of the Federal Public 
Defender. 

CJA Panel Representation 
 
In 2007, Martin Himeles and Bill 
Meyer prepared an amicus curiae 
brief on behalf of the CJA Panel in 
a Fourth Circuit appeal addressing 
the government’s effort to benefit 
from interrogation of an indigent 
defendant during the period 
between the court’s direction that 
counsel be appointed and the 

ay laborers who had not been paid for cleanup and recovery work they did in the Gulf 
Coast following Hurricane Katrina won trebled damages in litigation prosecuted pro 
bono by Zuckerman Spaeder LLP and CASA of Maryland, Inc.

Beginning in the summer of 2006, 
Zuckerman Spaeder attorneys joined 
attorneys from CASA to represent 46 
immigrant workers from Latin America 
in a lawsuit to recover unpaid wages. 
The workers had been recruited in 
and around Montgomery and Prince 
George’s Counties, Maryland, in 
September 2005 by a Maryland 
subcontractor who promised them 
$10 per hour in wages, plus food 
and lodging. Upon their hire, the 
subcontractor transported the workers 
to devastated casinos in Mississippi, 
where they spent most of the next two 
months working seven days a week, 
up to 12 hours a day, pulling large 
debris from the water, cleaning out rotten food from the kitchens, and shoveling away mud. 
When the workers returned to Maryland in late October, the subcontractor refused to pay them 
in full for their work. That winter, some workers faced eviction, others had to stand in line at 
soup kitchens, and others were forced to borrow money at exorbitant interest rates.  

In December 2005, CASA, a community organization that provides employment, education, 
legal, social, and health services to Latino and African immigrants throughout the Washington, 
D.C., region, filed an action on the workers’ behalf in federal court in Maryland against the 
subcontractor and against the general contractor on the project. The case was certified as a 
collective action under the Fair Labor Standards Act.  
 

continued on page 9
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n an affidavit dated August 20, 2005, C. Jackson Williams, former director 
of the Mississippi Office of Capital Post-Conviction Counsel, said, “The 
Office, acting within the system set up by the state, was designed from the 

beginning to fail because we could not provide adequate representation to all of 
these people.”

ABA Death Penalty Representation Project  
Protects Federal Habeas Process for  
Mississippi Death Row Defendants

Baltimore Criminal 
Justice Act 
Representations 
Exemplify Firm’s 
Commitment to 
Pro Bono Service

Zuckerman Spaeder attorney Ellen D. Marcus 
(second from right) with CASA co-counsel and clients. 

Attorney Advertising

Zuckerman Spaeder attorneys Stephanie Schmid,  
Amy Kapp, and Elizabeth Taylor lead the firm’s 
involvement in the ABA’s Death Penalty  
Representation Project.
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uckerman Spaeder LLP 
attorneys Jennifer Coberly and 
Melissa Ihnat worked closely 

with the Surfrider Foundation, a nonprofit 
environmental organization dedicated 
to the protection and enjoyment of the 
world’s oceans, waves, and beaches for 
all people through conservation, activism, 
research, and education. In addition to 
performing legal services, Ms. Coberly 
recruited attorneys and professors 
to assist Surfrider with its legal and 
legislative goals.

Surfrider Foundation’s Palm Beach 
County Chapter, along with Palm 
Beach County Reef Rescue, a group of 
environmentalists and divers, challenged 
a state permit renewal that would have 
allowed a Delray, Fla., sewage treatment 
plant to continue pumping an average of 
13 million gallons a day of wastewater 
onto endangered coral reefs. Zuckerman 
Spaeder was an integral part of the 
campaign, performing research regarding 
the action and recruiting and assisting 
lead counsel. 

Zuckerman Spaeder also worked hand-
in-hand with the Surfrider Foundation’s 
South Florida Chapter on beach access 
issues, including a protracted campaign to 
require Bal Harbour Village, one of South 
Florida’s wealthy enclaves, to provide 
beach access and adequate parking. 
Zuckerman Spaeder’s research on Florida 
and federal beach access laws and their 
relationship to beach renourishment 
funding was important to the campaign. 
Zuckerman Spaeder was extensively 
involved in negotiations with Bal Harbour 
Village, the Florida Department of 
Transportation, and Miami-Dade County. 
During Surfrider Foundation’s campaign in 
Bal Harbour, Zuckerman Spaeder assisted 

the organization in challenging a state 
permit renewal for a development along 
a coastal construction zone that was 
blocking beach access. In connection with 
this work, Surfrider championed an open 
beaches amendment during the 2006 
Florida legislative session. Zuckerman 
Spaeder assisted in the research and 
drafting of Surfrider’s amendment. In 
addition, Zuckerman Spaeder recruited 
attorneys who assisted with the drafting 
of a clean oceans bill to regulate near 
shore ocean discharges by casino ships. 
When due process challenges were raised 
regarding the draft legislation, Zuckerman 
Spaeder provided the research to counter 
the argument.  

Surfrider Teams 
with Zuckerman 
Spaeder to Protect 
the Environment

Z
Zuckerman Spaeder attorney Jennifer Coberly (second from right) and Surfrider volunteers.

hile the economy was strong in the 1990s, laws across the country were tightened to 
make it more difficult for debtors to choose to go to bankruptcy court. Those laws proved 
challenging for individuals and families as the economy took a downturn, resulting in an 
almost unprecedented foreclosure rate. Thousands of individuals and families, many who were 

affected by the subprime lending crisis, found themselves facing bankruptcy with fewer protections and 
limited or no resources to hire counsel. 

In early 2006, at the request of Bankruptcy Judge S. Martin Teel and Chief Judge Thomas F. Hogan of the 
U.S. District Court, Zuckerman Spaeder LLP partner Nelson Cohen chaired a committee of the D.C. Circuit 
Judicial Conference Standing Committee on Pro Bono Services to assist the U.S. Bankruptcy Court in the 
District of Columbia in developing and implementing recommendations to set up a panel of attorneys to 
provide pro bono legal services to individuals who are involved in adversary proceedings and contested 
matters in the Bankruptcy Court. After a number of meetings, the task force promulgated Local Bankruptcy 

Rule (LBR) 1090.4, which includes a provision for an ongoing task force that will annually review the operations of the Pro Bono Panel. 
The primary purpose of LBR 1090.4 is to provide a mechanism for bankruptcy judges to appoint counsel for indigent debtors. There is 
now a continuing task force with members serving a three-year term. Mr. Cohen continues to serve as chairman of that group.

In early 2007, Judge Teel appointed Mr. Cohen as pro bono counsel in an adversary proceeding. This was the first appointment 
pursuant to the new LBR. Mr. Cohen settled that case in a manner advantageous to the client. As important is the promise of all the 
other individuals and families that will be helped through the creation of this new pro bono venue.  

Advancing Pro Bono:  
Nelson Cohen Chairs Bankruptcy Pro Bono Task Force

W
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Zuckerman 
Spaeder 
Receives 
Distinguished 
Pro Bono 
Achievement 
Award

uckerman Spaeder LLP 

received the Minority 

Media and Telecommunications 

Council’s (MMTC) 2007 

Distinguished Pro Bono 

Achievement Award in recognition 

of work done by partner Elizabeth 

Taylor and associate Susan Klaff. 

The attorneys wrote an amicus 

brief in support of two cases 

before the U.S. Supreme Court, 

Parents Involved in Community 

Schools v. Seattle School District 

No. 1 and Crystal D. Meredith 

v. Jefferson County Board of 

Education. Both cases involve 

challenges to the voluntary efforts 

of school districts to achieve and 

maintain diversity in the schools 

within their districts.

Frank Carter Rescues Mentally Ill Soldier  
from Prosecution

uckerman Spaeder LLP partner Francis 

D. Carter was able to achieve closure in a 

tragic matter that started with a homicide 

on the grounds of the Walter Reed Army Medical 

Center in 1991. A sergeant major, who was drafted 

into the service in 1965 and rose to the highest 

enlisted rank in the Army, was at Walter Reed for 

a Medical Board review to determine whether he 

should be discharged after being diagnosed with schizophrenia. The sergeant 

major was given a duty assignment and had free movement of the grounds. After 

he was told that his final (and total disability) medical discharge had been issued 

on July 24, 1991, he shot and killed a civilian Department of Defense security 

guard and wounded a first sergeant. Thereafter, he proceeded to sit on his bed 

and await the arrival of the Metropolitan Police. No arrangements had been made 

by the Army to bridge the departure from his 26-year tenure in the service with his 

considerable family in a southern state or with any mental health officials in the 

District of Columbia.

After a disagreement between the sergeant major and his retained counsel, the 

U.S. District Court appointed Mr. Carter as the sergeant major’s counsel in October 

1992. Privately hired experts for the government refuted any defense claim of 

non-responsibility because of mental illness, even though during the week of the 

scheduled trial the sergeant major attempted suicide in the D.C. Jail. With the 

assistance of a private psychiatrist and psychologist, Mr. Carter argued that his 

client was incompetent to stand trial. Thereafter, the sergeant major was civilly 

committed to the custody of the U.S. Attorney General and housed at the Federal 

Medical Center in Minnesota.

More than a decade later, after sufficient treatment and recovery, it appeared that 

the sergeant major was to be conditionally released from his civil commitment. 

The local U.S. attorney’s office reinstituted the homicide charges, had the U.S. 

Marshals Service bring the sergeant major back to the District to stand trial, and 

contacted Mr. Carter to continue his representation. After multiple mental health 

studies and significant arguments for mutual cooperation to resolve this case, the 

government agreed to a stipulated not guilty by reason of insanity trial. The post-

verdict study found the sergeant major was not dangerous to himself or others and 

he was conditionally released by the court with permission to live near his family, 

where there is a U.S. Department of Veterans Affairs facility for continuation of his 

medications and counseling.  

Z
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Zuckerman Spaeder’s lawyers joined 
the effort, conducted discovery, and 
negotiated a $100,000 settlement 
agreement with the general contractor. The 
settlement paid the workers their regular 
and overtime wages in full, less costs for 
administering the settlement fund. 

Zuckerman Spaeder attorneys Leslie 
Berger Kiernan and Ellen D. Marcus also 
filed a motion on the workers’ behalf 
against the Maryland subcontractor and 
its principals for summary judgment, 
seeking trebled damages totaling more 
than $231,000 under Maryland wage law 
and other relief. That motion, as well as 
a motion for approval of the settlement 
agreement with the general contractor, 
was presented to the U.S. District Court. 
On June 14, 2007, the court heard oral 
argument on the motions. Ms. Marcus 
argued on behalf of the workers, 
emphasizing that the unpaid wages for 
each worker were calculated using the 
subcontractors’ own contemporaneous 
time records and that the subcontractor 
admitted in its papers that it still owed the 
workers more than $44,000 in wages but 
had done nothing to rectify the situation.
 
By order dated August 8, 2007, the 
court ruled against the subcontractor 
and its principals, finding that there was 
no bona fide dispute that the company 
owed the workers their regular and 

overtime wages and that a jury should 
determine what additional damages 
were due the workers from them. The 
court further awarded one worker the 
compensation that he earned working 
for the defendants before going to 
Mississippi and left to the jury to 
determine additional damages that the 
subcontractor defendants owed him. 
Other issues regarding compensation 
and additional damages for the 
workers’ travel and on-call time were 
set for trial.
 
On the eve of trial in November 2007, 
the parties went to mediation and 
agreed to settle the case, with the 
subcontractor defendants agreeing to 
pay the plaintiffs an additional $150,000 
in trebled damages. Combined, 
defendants have agreed to pay plaintiffs 
some $251,000. According to CASA 
of Maryland, this is the first case in the 
country to secure relief for mistreated 
Hurricane Katrina cleanup workers.

“After nearly two years, it is a relief to 
know that our clients are finally being 
paid for their hard work,” said Marcus. “I 
hope that this case will not only encourage 
employers to act responsibly, but also 
inspire any other workers who have been 
similarly mistreated to come forward and 
seek justice.” 

Hurricane Katrina continued from page 1...

Ms. Kiernan and Ms. Marcus were 
assisted in this representation by fellow 
Zuckerman Spaeder attorneys Edith 
Thomas and Laura Jo Barta. 

Election Protection Program Support
n 2000, there was evidence that millions of Americans, particularly those in 
minority communities, were denied their right to vote as a result of threats, 
intimidation, misinformation, and voting machines that did not work. In response 

to these challenges, the Lawyers Committee for Civil Rights Under Law created  
the non-partisan Election Protection Program (EPP) to ensure that all eligible voters 
have the opportunity to participate in the political process.

Zuckerman Spaeder LLP first joined this effort during the 2004 election cycle, 
providing material support to the EPP telephone hotline national command center. On Election Day for the 2006 mid-term 
elections, the program concentrated efforts in certain key states and Zuckerman Spaeder again assisted, with associates Amy 
Kapp and Jill Dash volunteering to administer the hotline in Maryland. Now Zuckerman Spaeder is helping EPP prepare for the 
2008 presidential election..
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Public Access Obtained for Federal Election Crimes 
Prosecution Manual and Other DOJ Criminal Division 
Records Implicating Voting Rights 
 

n the eve of the 2004 presidential election, Zuckerman Spaeder 

LLP partner Eleanor Smith filed suit on behalf of the Leadership 

Conference on Civil Rights (LCCR) to obtain access to withheld Justice 

Department Criminal Division records relating to voting rights, including 

“ballot security” procedures or programs intended to discover, deter, 

prevent, or remedy voter fraud. Following an emergency hearing before a 

federal judge, the Justice Department agreed to expedite its processing 

of LCCR’s request for election-related instructions issued by the Justice 

Department to U.S. attorneys and other federal prosecutors. The agency 

promptly provided some instructions voluntarily, but required a court order 

to produce other instructions before the election, although the agency claimed no exemption from the mandatory 

disclosure requirements of the Freedom of Information Act (FOIA). 

The Justice Department withheld from these pre-election document productions, based on a claim of FOIA exemption, 

a version of the Federal Prosecution of Election Offenses, Seventh Edition, and the names and telephone extension 

numbers of paralegals of the Public Integrity Section. The Justice Department also asserted that it could not publicly 

produce further records until the eve of the 2008 presidential election at the earliest. By memorandum opinion and order 

dated December 9, 2005, the court rejected the Justice Department’s exemption claims for the election crimes manual 

and the paralegal names and numbers. The court also rejected the agency’s effort at delay, requiring the agency to 

produce or claim exemption from production the records responsive to LCCR’s FOIA requests on an expedited basis “as 

soon as practicable, but no later than September 28, 2006.” Following the 2006 production by the Justice Department, 

the parties settled the case, with the government paying LCCR’s attorneys’ fees and costs.

 

The election crimes prosecution manual made public by the 2005 court order revealed, among other things, a lifting by 

the Justice Department of the long-standing ban against investigating or bringing election crimes prosecutions around 

election time. The ban protects against the misuse of prosecutorial power to influence an election. The prior edition of 

the manual declared that “the Justice Department must refrain from any conduct which has the possibility of affecting 

the election itself.” The version of the manual that the Justice Department fought to keep secret provides for prosecutors 

to refrain only “as far as is feasibly possible” and permits “undercover techniques” during elections and the filing of 

criminal charges “before an election occurs.”  

O



federal court has recognized 
for the first time that Title VII 
of the Civil Rights Act of 1964 

prohibits employment discrimination in 
uncompensated, volunteer jobs. This 
advance in the law occurred in a case 
involving pro bono representation by 
Zuckerman Spaeder LLP attorneys of a 
scientist who complained that he was denied 
volunteer positions at a federal agency on 
the basis of religion, sex, national origin, and 
retaliation in violation of Title VII and the Age 
Discrimination in Employment Act (ADEA). 

After the scientist filed his pro se complaint, 
the government moved for dismissal or 
summary judgment, arguing that 
the volunteer positions at issue 
did not meet the definition of 
“employment” under Title VII (as 
well as the ADEA, which has the 
same definition). In response, 
the plaintiff asked the court 
to appoint him counsel. The 
presiding judge appointed Lisa 
Stevenson, who is of counsel 
at Zuckerman Spaeder, for 
the limited purpose of helping 
the scientist navigate the 
government’s motion to dismiss 
or for summary judgment, which 
asserted that the definition of 
“employment” under Title VII did 
not cover volunteer positions. 
Legal Hurdles  
In her first response to the government’s 
motion, Ms. Stevenson argued that summary 
judgment and dismissal were inappropriate 
because the plaintiff alleged facts that would 
entitle him to relief for his claims. Even 
having taken no discovery, she argued that 
the plaintiff could raise a question of fact 
about the first element of Title VII’s definition 
of employment—the agency’s control over 
volunteer positions at issue. She argued that 
discovery was needed to establish Title VII’s 
second and final element—that the volunteer 
positions at issue provided the plaintiff with 
some form of compensation. The court 
rejected the government’s motion to dismiss 
and granted the plaintiff the ability to take 
limited discovery to help him establish that 
the volunteer positions he sought were 
“employment” under Title VII. 

After gathering that evidence, Ms. Stevenson 
then filed an opposition to a renewed 
government motion for summary judgment 
with the assistance of associate Amy Kapp. 
The opposition argued that the volunteer 
positions endowed those in the positions 
with significant benefits that, despite the lack 
of pay, established that the positions met 
Title VII’s criteria for employment. Among 
other things, the brief argued that getting the 
volunteer position (1) enabled those in the 
positions to pursue special certification that 
was required for many high-level positions in 
the plaintiff’s field and (2) provided a pathway 
to paid employment at the defendant agency 
and elsewhere. 

 
The court held that the plaintiff’s opposition 
raised the needed factual disputes 
about whether the volunteer positions 
could be defined as “employment” for 
Title VII purposes, but did not deny the 
government’s summary judgment motion. 
While recognizing that the plaintiff had met 
his burden with respect to the definition of 
“employment,” the court identified other 
issues: asking whether the government’s 
arguments—that the plaintiff was not 
qualified for the volunteer positions he 
sought and that the agency had no more 
funding for additional volunteer positions— 
(1) made it impossible for the plaintiff to 
make his prima facie case under Title VII that 
he was qualified for the positions at issue; or 
(2) provided a legitimate, non-discriminatory 
reason for the agency to deny him the 
volunteer positions. 
 
Zuckerman Spaeder attorneys worked 
closely with the plaintiff to illustrate how 

his qualifications and experience matched 
the needs of the agency office to which he 
applied, and looked to the agency’s shifting 
rationales for its failure to hire the plaintiff to 
illustrate possible pretext for its failure to  
hire him.  

 
A Pioneering Victory,  A Promising Future  
Finding the supplemental brief’s argument 
persuasive, the court then denied the 
government’s summary judgment 
motion. A Title VII and ADEA claim for an 
uncompensated volunteer position was 
found viable for the first time in a federal 
district court. 

 
Her appointment over, Ms. 
Stevenson’s work on the case ended. 
In his order allowing her withdrawal 
from the case, the presiding judge 
said:  
 
“Ms. Stevenson graciously accepted 
that appointment and has worked 
on the case for nearly two years, pro 
bono publico, zealously representing 
[the plaintiff] and finally achieving a 
result—denial of the government’s 
renewed motion for summary 
judgment—that I would not have 
predicted two years ago. She has 
performed well above and beyond the 
call of duty, at the highest professional 
level. She has my thanks.”  

 
After the order was issued, the plaintiff 
seconded the court’s sentiments, thanking 
Ms. Stevenson, Ms. Kapp, and Zuckerman 
Spaeder as a whole for their help.  
 
These decisions by a federal district 
court in the District of Columbia may be 
adopted by other courts, thus creating 
better access to unpaid positions that carry 
career advancing benefits. “It is common 
knowledge that numerous unpaid positions 
that carry the title ‘volunteer’ or ‘intern’ are 
critical stepping stones to getting required 
credentials in many fields, gaining entrance 
into education institutions/programs, and 
demonstrating one’s prowess at the most 
meaningful and remunerative jobs,” Ms. 
Stevenson said. “If Title VII is not applied to 
unpaid positions, then illegal discrimination 
could block the paths to employment that 
these unpaid positions provide.” 

Advancing the Law: Volunteers May Now Seek Relief Under 
Title VII for Employment Discriminations

A

“It is [the] plaintiff’s … alleged 
benefit—a clear pathway to paid 
employment—that might be enough 
to bring … volunteers under Title 
VII. … Volunteer programs and 
internships that substantially aid 
participants in the employment 
process might be ‘employment 
programs,’ even if the positions 
themselves are uncompensated.”
—Excerpted from a September 2005 order 
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Zuckerman Spaeder 
Supports Children  
in Need

s part of its pro bono commitment, 
Zuckerman Spaeder LLP regularly 
represents the interests of children in 

need in custodial and other family law matters. 
For nearly a decade, Zuckerman Spaeder has 
provided pro bono representation to Lawyers for 
Children America (LFCA), a national nonprofit 
child advocacy organization protecting the rights 
of children of all ages who are victims of abuse, 
abandonment, and neglect. The firm’s attorneys 
represented and appeared in court on behalf of 
children who are in the custody of the state as they 
go through foster care, adoption, or reunion with 
their families. Pro bono work with LFCA is often a 
long-term commitment, and a child’s counsel tends 
to be the only constant through a very long process. 
“LFCA volunteer attorneys often develop a more 
meaningful relationship with their clients than do 
court-appointed paid attorneys, because the latter 
handle many such cases, while LFCA volunteers 
typically represent one or only a few children at a 
time,” noted partner Jennifer Coberly. 

Ms. Coberly and associate Frank Massabki 
represented a 15-year-old child who initially entered 
foster care six years ago based on allegations of 
abuse and neglect. The attorneys helped place 
their client in a safe foster home able to meet the 
child’s physical, emotional, and educational needs. 
Ms. Coberly, who has handled the matter since its 
inception, and Mr. Massabki saw their client return 
to her biological mother only to re-enter foster care 
and to move from placement to placement within 
the foster care system. “The process involves many 
ups and downs,” said Mr. Massabki. “Ultimately, 

n August 7, 2007, the United States Court of Appeals for the 
District of Columbia Circuit ruled 8-2 in favor of the U.S. Food 
and Drug Administration (FDA) and its current policy regulating 

the use of experimental drugs that have not been approved. Zuckerman 
Spaeder LLP partners William Schultz and Carlos Angulo, with associate 
Maryll Toufanian, prepared and filed a brief, pro bono, in support of the 
current FDA standards on behalf of the National Organization for Rare 
Disorders (NORD), AIDS Action Baltimore, and five other organizations 
that represent patients with 
serious diseases. 
 
In Abigail Alliance for Better 
Access to Developmental 
Drugs v. Andrew C. von 
Eschenbach, Commissioner 
of the Food and Drug 
Administration, Abigail 
Alliance and the Washington 
Legal Foundation sought 
to allow the sale of 
investigational drugs to 
terminally ill patients. A panel 
of the Court of Appeals for 
the District of Columbia 
Circuit held that terminally 
ill patients who are without 
treatment options have a 
constitutional right to access 
to drugs that have not yet 
been approved by the FDA. 
At the request of the FDA, 
the D.C. Circuit agreed to review the panel’s decision en banc. In this 
case, Zuckerman Spaeder was representing other patient groups who 
believed that early access to unapproved drugs could undermine the 
FDA drug approval process, actually decreasing the supply of safe and 
effective drugs available to patients. 
 
Under current law, drug manufacturers may not sell a drug until the FDA 
has found it to be safe and effective, which requires that the drug be 
thoroughly tested. While the drug is being tested, the FDA has several 
programs that allow manufacturers to make the drug available to 
patients through clinical trials. Manufacturers are, however,  
prohibited from advertising or making a profit from the drug during  
the testing process.  

Safe and Effective Drugs:  
Zuckerman Spaeder Defends  
FDA Standards in Amicus Curiae Brief 
in D.C. Circuit on Behalf of Six Public 
Health, Patient Advocacy Groups

continued on page 15continued on page 15
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uckerman 
Spaeder LLP 
attorneys Laura 

Neish and C. Evan 
Stewart have thus 
far prevented the 
government from 
deporting their 
client, “Jean,” a 
refugee facing life-
threatening harm 
if removed to his 
native country of Haiti, and are awaiting a decision by 
the Third Circuit Court of Appeals that would allow 
Jean to file a claim for political asylum. 

Jean entered the United States as a refugee in the 
1990s. His parents were both political activists and 
suffered brutal persecution by FRAPH, a Haitian 
paramilitary group responsible for the torture and 
murder of hundreds of Haitian civilians. Jean was 
placed in deportation proceedings, appearing pro se at 
a June 2006 hearing. Because he did not understand 
the charges against him or his defenses, Jean did not 
include as part of the record any account of his family’s 
well-known opposition to FRAPH. As a result, the 
immigration judge ordered him deported to Haiti, where 
he would be in immediate danger from the remaining 
active FRAPH members. 

Working with the Immigrant Rights Program of the 
American Friends Services Committee, Zuckerman 
Spaeder attorneys filed a motion with the Board of 
Immigration Appeals (BIA) to reopen Jean’s case to 
consider whether new evidence of his family’s political 
activities entitled him to assert a claim for political 
asylum. The motion also asked the BIA to consider 
whether Jean’s due process rights had been violated 
because of his inability to meet with an attorney prior 
to his deportation hearing. 

While the appeal was pending, the government 
attempted to place Jean on a plane for Haiti. 
Zuckerman Spaeder attorneys filed emergency stay 
motions with the BIA and the Third Circuit Court of 
Appeals. The BIA denied the emergency stay motion 
on the grounds that it was unlikely to grant the motion 
to reopen the case. The Third Circuit granted the stay 
pending resolution of all appeals.
 
Jean is awaiting oral argument before the Third Circuit 
on his appeal from the BIA’s denial of his motion to 
reopen his asylum case. Jean remains in detention in 
New Jersey pending the appellate court’s decision. 

Z

Zuckerman Spaeder 
Represents Refugee 
Threatened with 
Deportation

D.C. Police Detective Cleared 
of Wrongdoing with Help from 
Zuckerman Spaeder

ith the assistance of Zuckerman Spaeder LLP, a 
decorated veteran D.C. police detective was cleared 
of wrongdoing in a case that could affect public 

corruption prosecutions nationwide.

Sitting en banc, the U.S. Court of Appeals for the District of 
Columbia Circuit vacated the detective’s conviction for accepting 
an illegal gratuity. A panel of that court previously had reversed his 
conviction on a 2-1 vote, but the government requested that the full 
court rehear the case. 

The detective was working off-duty as a security guard at a D.C. 
nightclub when he was befriended by an FBI undercover agent 
posing as a federal judge, who asked him to retrieve publicly 
available information from his police department computer. The 
detective provided the information, and the bogus judge insisted 
on providing a $300 tip for the favors. After the detective accepted 
the gift, he was arrested by 
the FBI. 

The detective consequently 
was fired from his job with 
the police department and 
was indicted. In a jury trial, 
he was acquitted of bribery 
charges but convicted of 
receiving an “illegal gratuity.” 
The detective appealed, and 
a panel of the D.C. Circuit 
overturned his conviction on 
the ground that the retrieval 
of the information from the 
computer was not an “official 
act” within the meaning of 
the “illegal gratuity” statute, 18 U.S.C. § 201. 

On en banc review, Blair G. Brown and Barak Cohen of Zuckerman 
Spaeder’s Washington, D.C., office filed a friend of the court brief 
for the National Association of Criminal Defense Lawyers (NACDL) 
supporting the detective’s position. The brief argued that, in a 
prosecution of a public official for accepting an “illegal gratuity,” the 
definition of “official act” should be narrowly construed, consistent 
with the Supreme Court’s decision in United States v. Sun-Diamond 
Growers, 526 U.S. 398 (1999). The NACDL argued that a broad 
application of Section 201 would criminalize de minimus ethical 
lapses, burdening the criminal justice system and possibly leading 
to the absurd result of criminalizing innocent gift-giving between 
citizens and public servants, an argument with which the majority of 
the D.C. Circuit agreed. 

On February 9, 2007, the full appeals court, by a 7-5 vote, threw out 
the detective’s conviction, holding that he had not committed  
a crime.   

W
Laura Neish and C. Evan 
Stewart of Zuckerman 
Spaeder’s New York office.
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actual appointment of counsel. The Federal Public Defender, who is 
a permanent member of the court’s CJA Committee that supervises 
the CJA Panel, retained the firm on behalf of the CJA Committee to 
represent the CJA Panel as amicus and ensure that the interests of the 
panel are presented. The court granted a motion to permit amicus to 
participate in the oral argument.

 The case arises out of charges against the defendant in late 2006 for 
conspiracy to distribute cocaine. When the defendant had his initial 
appearance, the magistrate judge found that his financial affidavit 
established that he was indigent and the court ordered that counsel be 
appointed from the CJA Panel. As is standard procedure, it took several 
days for the court to assign a specific attorney to represent  
the defendant. 

The Drug Enforcement Administration (DEA) agent leading the 
investigation testified that the defendant had given a statement before 
his initial appearance and had initiated contact with DEA agents during 
and after the initial appearance. The assistant U.S. attorney assigned 
to the case therefore asked the marshals to bring the defendant back 
to the courthouse the next day, when he signed a waiver of his right 
to counsel and made incriminating statements. CJA counsel was not 
assigned until several days later. 

At the suppression hearing, the government relied on the holding 
in Edwards v. Arizona, 451 U.S. 477 (1981), that if a defendant 
invokes his right to counsel, the Sixth Amendment does not prevent 
further questioning as long as the defendant initiates contact with 
the government and voluntarily waives his right to counsel. When 
questioned by the court, however, the assistant U.S. attorney conceded 
that if the defendant had been represented by the Federal Public 
Defender’s office, the government would not have proceeded with the 
interview without first notifying counsel. Nonetheless, the government 
argued that because the defendant initiated contact before the 
paperwork had been processed and an attorney appointed from the 
CJA Panel, he was unrepresented, there was no attorney to call, and it 
was proper to proceed with the interview without notifying anyone. 

The court suppressed the statement in part on Sixth Amendment 
grounds, but also on the grounds that a defendant represented by 
counsel appointed from the CJA Panel cannot be treated differently 
than one represented by the Federal Public Defender. 

A court ruling is expected in 2008.  
 

CJA Appointments 
 
In addition to this unique engagement, Zuckerman Spaeder’s 
Baltimore attorneys regularly defend indigent CJA clients. 
For instance, the U.S. District Court in Baltimore appointed 
Zuckerman Spaeder partner Herbert Better to represent an 
indigent defendant who had received lengthy sentences first 
in Maryland and then in the Southern District of New York. The 
defendant was entitled to a reduction in his Maryland sentence 
under Rule 35 of the Federal Rules of Criminal Procedure 
based upon his cooperation with the government. But, as 
Mr. Better determined, because of the passage of time, the 
defendant’s release from prison was controlled by his New York 
sentence, and thus any reduction in the defendant’s Maryland 

sentence would not reduce the amount of time he would have to 
serve. In reviewing court records from both the Maryland case and the 
New York case, Mr. Better determined that the judge in the New York 
case had imposed an illegal sentence to the defendant’s substantial 
disadvantage. Mr. Better contacted the U.S. Attorney’s Office for the 
Southern District of New York, explained the error, and arranged with 
the help of that office for a reduction of the defendant’s New York 
sentence. The reduction in the New York sentence had the effect of 
advancing the defendant’s release date by almost five years.

In the fall of 2007, Baltimore partner Cyril Smith accepted a CJA 
appointment for a 27-year-old Maryland resident facing a drug 
trafficking charge. Mr. Smith argued to the court that his client, who 
decided to cooperate with the government, should receive a nine-level 
downward departure from the typical sentence for his offense, which 
was more than twice that which the prosecutor supported. The court 
agreed to the nine-level downward departure. 

In another recent CJA case, Baltimore partner Gregg Bernstein and 
associate Sean Vitrano represented an individual who pleaded guilty to 
fraudulent use of credit cards. At sentencing, which occurred shortly 
after the Supreme Court decided United States v. Booker, 543 U.S. 220 
(2005), the district judge sentenced the client to 120 months, which the 
judge believed was the statutory maximum sentence for the offense. Mr. 
Bernstein and Mr. Vitrano appealed the sentence as an unreasonable 
application of the factors enumerated in 18 U.S.C. § 3553, and Mr. 
Vitrano argued the case before a three-judge panel in Richmond. The 
Court of Appeals reversed the sentence in a published decision. Prior to 
re-sentencing, the Zuckerman Spaeder attorneys developed extensive 
mitigating evidence and prepared a comprehensive sentencing 
memorandum, and the court ultimately agreed to re-sentence the 
client at the lowest end of the advisory guideline range—30 months. 
Because the client had served this time while the appeal was pending, 
he was released and returned home to his family within weeks of his 
re-sentencing. 

Also in 2007, Mr. Bernstein was also asked to represent a defendant 
from Indonesia who had been charged along with three other 
co-defendants with the attempted sale of weapons to a terrorist 
organization in violation of the Arms Export Control Act, i.e., the 
Liberation Tigers of Tamil Eelam (the “Tamil Tigers”), who demand 
independence from the government of Sri Lanka. Mr. Bernstein’s client 
has entered a plea of guilty to these charges and is awaiting sentencing.

While Zuckerman Spaeder is reimbursed a small portion of its attorneys’ 
fees under the CJA, the vast majority of the firm’s investment in these 
cases is provided for free. 

Baltimore attorneys Bill Meyer, Cyril Smith, Herbert Better, Martin Himeles,  
and Gregg Bernstein. 

Criminal Justice Act continued from page 1...



n 2004, Zuckerman Spaeder LLP launched a unique 
pro bono partnership with the Legal Aid Society of the 
District of Columbia. The Legal Aid Society established a 

new Appellate Project that would furnish legal representation 
to indigent clients in civil cases. Inspired by the changes in 
consumer and landlord-tenant law won by poverty lawyers 
in the District of Columbia decades earlier, the Appellate 
Project provides representation in cases involving housing, 
public benefits, and family law. In addition to representing 
individual clients, the Appellate Project assists other legal 
services providers by filing amicus briefs and consulting on 
legal issues and appellate practice. To date, the Appellate 
Project has been involved in more than 50 cases, primarily 
in the District of Columbia Court of Appeals, and Zuckerman 
Spaeder has been involved in nearly all of them.  
 
Zuckerman Spaeder became involved with the Appellate 
Project at its formation, following discussions between David 
Reiser, counsel to the firm since 2001, and Jonathan Smith, 
executive director of the Legal Aid Society. Having seen the 
benefits of effective appellate representation during his 13 
years at the D.C. Public Defender Service, Mr. Reiser was 
convinced that both clients and the legal system would 
benefit from effective briefing and argument of appeals in the 
kinds of civil cases that appellate judges rarely saw.  
 
In 2006, the Legal Aid Society honored Mr. Reiser with its 
Servant of Justice Award (other recent honorees include 
Seth Waxman and E. Barrett Prettyman, Jr.). “In recognizing 
David Reiser … we honor an individual whose commitment 
to justice has been tireless, innovative, and profound,” said 
Barbara McDowell, director of the Appellate Project. “We 
also, of course, honor Zuckerman Spaeder. By making 
David available to us, the firm has made a uniquely valuable 

Servants of Justice: Zuckerman 
Spaeder Partners with the Legal 
Aid Society

contribution—to Legal Aid, to our Appellate Advocacy Project, 
and to the interests of all District residents living  
in poverty.”  
 
Zuckerman Spaeder has made a strong firmwide commitment to 
the Appellate Project. Mr. Reiser has devoted more than 1,000 
hours to the Appellate Project himself, and has been involved 
in reviewing nearly every brief and preparing nearly every oral 
argument. Many other Zuckerman Spaeder attorneys have 
also contributed significant time to this effort. For example, 
partner William Schultz argued an eviction case involving the 
right to a jury trial in which the court found in favor of the client. 
Ellen Marcus argued an appeal in an eviction case involving a 
predatory loan, which the court quickly reversed. Associate Holly 
Pal represented a client who had lost custody of her daughter 
and came to the Appellate Project too late to file an appeal. When 
the court declined to extend the filing time, she worked with 
Mr. Reiser and lawyers at the Legal Aid Society to reach a new 
custody agreement with the court. The firm’s collaboration with 
the Legal Aid Society also has gone beyond litigation. Partner 
Marshall Wolff brought his transactions and real estate expertise 
to bear on an agreement between a tenant organization and 
a condominium developer, helping to craft a deal exchanging 
permission to conversion for renovated apartments at a  
limited rent.  
 
Zuckerman Spaeder’s work of behalf of the Legal Aid Society’s 
Appellate Project has spanned a range of subject areas, including 
housing and landlord-tenant disputes, family law, and public 
benefits. The following are just a few examples of the firm’s work 
in these areas:  

Family Law

 • Represented in  

  a pending case  

  a woman who was  

  convicted of parental  

  kidnapping after she  

  fled domestic  

  violence;

 • Represented in a  

  pending case a woman who lost custody of  

  her two children after fleeing domestic violence;

 • Represented a woman who was deprived of custody of her  

  child as a contempt sanction in a case in which custody was  

  restored; and

 • Confirmed the statutory limitation on private custody actions  

  by non-parents in domestic relations cases in which the  

  parents do not have the right to counsel.

I

Zuckerman Spaeder attorney David Reiser accepts the Servant of 
Justice Award from Barbara McDowell. ct.
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Housing and Landlord-Tenant Disputes

 • Represented a disabled client who lost her home  
  to a predatory lender, in a case in which the court  
  reversed the eviction;

 • Argued in an en banc case for the right of tenants to  
   use the fair housing laws as a defense to eviction,  
  including the right of a disabled tenant to seek a   
  reasonable accommodation of her disability;

 • Argued for the constitutional right of tenants to   
  a jury trial in a case in which the court reversed an  
  eviction based on the landlord’s testimony to a   
  judge that she planned to use the rental unit for   
  herself;

 • Challenged in amicus briefs and federal litigation   
  developers’ efforts to structure transactions to   
  circumvent the tenants’ right to purchase; 

 • Defended innocent tenants against eviction based  
  on the illegal activities of third parties under federal  
  “one-strike” regulations; and

 • Supported as amicus curiae the District’s refusal to  
  allow a condominium conversion based on an  
  obsolete application, protecting tenants from  
  eviction based on a conversion plan of which they  
  had no notice. 

Public Benefits

 • Represented clients in appeals in which the court  
  reversed decisions by the recently established  
  Office of Administrative Hearings (OAH), denying  
  benefits claims on unfair procedural grounds; and

 • Established OAH jurisdiction over claims for  
  reasonable accommodations in the administration  

  of the District’s overnight shelter program.  

U sually, in the evenings I find myself reading stories 
to my daughter. Because she is five, a lot of the 
stories have heroes with magical powers they use 

to solve problems. All it takes is a wave of a magic wand, 
and a girl dressed in rags has jewels and a stagecoach. A 
kiss brings a girl back to life. A dragon (in a Chinese tale we 
read) rescues a poor woman who has been enslaved by the 
emperor and flies off with her. Magic beans really do save a  
starving family. 

But I want to tell you about a different kind of hero: one 
without a magic wand, or any of the other apparatus that 
makes it easy to fix things in fairy tales. The hero I want to 
tell you about isn’t leaping tall buildings at a single bound 
or rescuing princesses (or princes). In fact, a lot of the time, 
my hero feels she isn’t accomplishing much of anything. 
Each day begins with a desperate, seemingly insoluble 
problem. And with energy, creativity, and spirit, my hero 
does what she can to solve the problem, whether it’s 
preventing a family with children from being evicted, helping 
a mother keep custody of her child, or getting a family 
benefits to put food on the table. But the next day there is 
always another eviction, another frightened family, another 
unresponsive agency. 

The big things that contribute to poverty and homelessness 
and families unable to take care of one another don’t 
change. Maybe they get worse. And so it feels to our hero 
as if she is getting nowhere, that she is making no progress. 
It feels as if each day she is rolling a boulder uphill, only to 
have it slide down to start all over again.

However, even if the rock is right back in the same place 
every morning, waiting to be pushed, there has been an 
important change: Each time our hero rolls that rock uphill, 
the weight is lifted off a family or an individual who was 
being crushed by that weight. Each time our hero speaks 
out for the dignity of her clients, against the indifference of 
court routine, the thoughtlessness of business as usual, 
there is a reminder that the goal is to do justice, not to run 
through the docket as quickly as possible. 

Many of us at one time believed that legal victories for poor 
people could be won quickly and decisively, as if a judge’s 
pen was a magic wand. And sometimes it is. But most of 
our battles are fought, day by day, during those interludes 
before the rock slides back downhill and the push has to 
begin anew.  

My Pro Bono Perspective
By David Reiser
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Zuckerman Spaeder LLP investigated 

Mr. Williams’s claims and identified 

insufficient staff as just one of the 

many significant obstacles preventing 

Mississippi death row defendants 

from receiving adequate post-

conviction representation in Mississippi 

courts.  Zuckerman Spaeder joined 

a national effort led by the American 

Bar Association’s (ABA) Death Penalty 

Representation Project in August 2006 

to ensure that an amendment to the 

Antiterrorism and Effective Death Penalty 

Act of 1996 (AEDPA), 28 U.S.C. § 2241 et 

seq., does not eradicate state prisoners’ 

access to collateral review of their capital 

sentences in federal courts.

Under Chapter 154 of AEDPA—in both 

its original and amended forms—a 

state can opt in to a regime of limited 

federal habeas review for its prisoners 

under capital sentence if the state 

has established a mechanism for the 

appointment, compensation, and 

payment of “reasonable” litigation 

expenses of “competent” counsel in 

state post-conviction proceedings. In this 

chapter’s limited federal habeas review, 

petitioners in opt-in states have only 180 

days from state conviction to file their 

federal habeas petitions, half of the time 

they would otherwise have. The filing 

deadline can be tolled only while the U.S. 

Supreme Court is considering a petition 

for certiorari and during the period when 

the state courts are considering the 

prisoner’s first petition for post-conviction 

review. Further, the federal district court 

must enter a final judgment not later than 

60 days after the case is submitted for 

decision, which may be extended for only 

30 days, and any appeal of the decision 

by the district court must be resolved 

within 120 days of the completion of 

appellate briefing. In addition, the opt-

in review regime does not provide that 

any claim will be heard if it prevents a 

“manifest miscarriage of justice,” as 

non-opt-in review does. The combined 

effect of the substantive and procedural 

limitations on federal habeas review in 

opt-in states puts enormous pressure on 

counsel to develop fully and quickly any 

factual or legal record at the state post-

conviction stage, because there is little 

opportunity for meaningful development 

of the record after that stage. 

Originally, federal district courts 

determined whether a state met Chapter 

154’s standards to opt in to this restrictive 

federal habeas regime. Although 17 states 

argued that they met the criteria to opt 

in to this more restrictive regime under 

AEDPA, each was found not to have 

satisfied the opt-in criteria.

In early 2006, the USA Patriot Act 

Improvement and Reauthorization Act 

of 2005 amended Chapter 154 to give 

the U.S. Attorney General the power to 

determine whether states can opt in. 

Shortly thereafter, the ABA Death Penalty 

Representation Project—concerned 

that the Attorney General would grant 

states’ requests to opt in regardless 

of the procedural safeguards the 

state provides—asked law firms to 

help challenge the Attorney General’s 

anticipated decisions to allow unqualified 

states to opt in. 

In the summer of 2006, Zuckerman 

Spaeder joined this effort and became 

responsible for evaluating the state of 

Mississippi’s post-conviction process 

for capital prisoners and, if necessary, 

challenging any attempt by Mississippi 

to opt in to the limited habeas regime 

under the amended Chapter 154. The 

state already attempted to opt in to this 

regime in Grayson v. Epps, 338 F. Supp. 

2d 699 (S.D. Miss. 2004), and the general 

consensus is that it is likely to seek 

certification as an opt-in state as soon as 

it is able.  

Before Mississippi or any state can 

seek opt-in status, however, the 

Attorney General’s office must establish 

regulations by which it will certify states. 

Death Penalty continued from page 1...

Prisoner Gets 
Relief in Civil 
Rights Action   

uckerman Spaeder LLP 
attorneys Cy Smith and 
Sean Vitrano of the Baltimore 
office, along with Amy Kapp 

of the D.C. office, prosecuted pro 
bono a Section 1983 civil rights action 
in federal district court on behalf of 
a Maryland inmate who was denied 
dental care for several badly abscessed 
teeth. The inmate sued the warden of 
the institution where he is housed, the 
Maryland Commissioner of Corrections, 
and the former contract healthcare 
provider at the prison. Despite his 
numerous requests for treatment, which 
included both informal and formal 
administrative appeals, the inmate 
suffered for several months before 
he was offered any treatment. Some 
time later, a prison dentist extracted 
the teeth, leaving the inmate unable 
to chew. Expert testimony established 
that the untreated abscesses were life-
threatening.

During discovery, Zuckerman Spaeder 
identified a serious backlog in providing 
dental care to inmates throughout the 
institution dating back several years. 
The inmate subsequently received a 
significant financial settlement from 
the defendants—a rare result in such a 
claim. More important, as a condition 
of the settlement, the inmate obtained 
dentures and dental treatment, as well 
as a written plan for treatment of his 
other serious medical conditions.

Mr. Smith added that “we were 
fortunate in that we were able to shine 
a light into some of the dark corners 
of the state’s prison medical system, 
which ultimately led to a just result.”  

Z
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Regulations have already been proposed. 

Zuckerman Spaeder’s team—Elizabeth 

Taylor, Amy Kapp, and Stephanie Schmid 

with assistance from Jill Dash, Namrata 

“Tina’’ Mohanty, and Ben Krein—

evaluated the proposed regulations and 

contributed to national efforts to object to 

these regulations, led by the ABA and the 

Habeas Corpus Resource Center (HCRC), 

a nonprofit organization in San Francisco. 

Zuckerman Spaeder also assisted three 

key members of Mississippi’s capital 

defense bar in filing comments with the 

Attorney General’s office that endorsed 

the HCRC’s comments as well as 

comments issued by the ABA, legal ethics 

professors and attorneys, the Judicial 

Conference of the United States, and 

federal public defenders. 

Because the period to file comments 

on the Attorney General’s proposed 

comments has closed, the attorney 

general could issue his final regulations 

under Chapter 154 at any time. Thirty days 

after the final regulations are published in 

the Federal Register, states will be able to 

opt in pursuant to the final regulations.

  

The Zuckerman Spaeder team is preparing 

for possible litigation challenging 

any effort by Mississippi to opt in to 

Chapter 154’s restrictive federal habeas 

regime. The team has been collecting 

materials—statutes, caselaw, briefs, rules 

of court, and publicly available documents 

requested from the State of Mississippi—

and talking to the people on the ground 

in the state in an effort to detail the many 

hurdles facing capital prisoners seeking 

post-conviction relief in Mississippi courts. 

The results of the firm’s research 

demonstrate that Mississippi is not an 

opt-in candidate, particularly given the 

consequences to state prisoners facing 

death in Mississippi if the state is allowed 

to opt in under the amended Chapter 154. 

Key findings include the following:

 • Although Mississippi does not have  

  a statewide public defender system  

  at the trial or appellate levels, in  

  2000 it created an Office of Capital  

  Post-Conviction Counsel (OCPCC)  

  with three attorneys, one of whom  

  heads the office and is charged with  

  significant administrative oversight in  

  addition to his legal work.

 

 • The OCPCC attorneys have been  

  overwhelmed with the sheer number  

  of petitioners they have been  

  charged with representing, and have  

  even filed affidavits in the Mississippi  

  courts attesting to the impossibility  

  of adequately representing every  

  petitioner whom they have been  

  assigned.

 • Funding to hire additional private  

  counsel, and/or outside experts  

  or investigators, must be sought  

  by moving the Mississippi Supreme  

  Court for the needed funds—a  

  motion which usually is opposed  

  by the Mississippi Attorney General’s  

  office. Further, backing up the need  

  for funding is difficult or impossible  

  without exposing the petitioner’s hand  

  before the same court that will decide  

  his/her petition.

 • Oversight of the OCPCC  

  is committed to the Mississippi  

  Supreme Court, the same court  

  that has affirmed the death sentences  

  of the individuals seeking resources  

  for post-conviction review. The  

  justices on the Mississippi Supreme  

  Court are elected and several have  

  campaigned by promising the denial  

  of relief for those sentenced to death.

 • The mechanism for appointing  

  post-conviction counsel, also  

  committed to the Mississippi  

  Supreme Court, has broken down  

  to such a degree that indigent  

  capital prisoners wait months for  

  counsel and often receive counsel  

  only when concerned lawyers notice  

  that the appointments have not  

  been made. 

 

 • When post-conviction attorneys  

  fail to perform competently, the  

  Mississippi Supreme Court simply  

  notes their failings and determines  

  that the argument or investigation that  

  should have been developed has  

  been defaulted, and denies relief  

  despite the death sentence involved. 

Zuckerman Spaeder continues to 

research Mississippi’s capital post-

conviction review process and prepare 

legal arguments against the state’s likely 

request to opt in to a regime that is 

likely to render federal habeas review 

meaningless. 
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Robin Maher of the American Bar Association calls on law firms to join the Death Penalty 
Representation Project. Photo credit: ( c ) 2008, The Washington Post. PHOTOGRAPH BY 
Katherine Frey. Reprinted with Permission.
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n April 21, 2006, 83 students 

from the city’s public, private, 

and charter high schools participated in 

the Historical Society of the D.C. Circuit’s 

Student Outreach, Mock Oral Argument 

Program, which was held at the E. Barrett 

Prettyman United States Courthouse. 

Invitations were extended to all high 

schools in the city, who then selected 

the students involved. Attorneys from 

10 of the city’s largest firms volunteered 

their time to tutor the students before the 

arguments on former cases of notoriety 

from the D.C. Circuit. Among the volunteer 

attorneys were associates Ellen Marcus 

and Lisa Barclay from Zuckerman Spaeder 

LLP.

Zuckerman Spaeder partner Francis 

D. Carter co-chairs the Education 

Committee of the Society, and William 

B. Schultz serves as its treasurer. The 

Education Committee, with the assistance 

of Tisha Jackson, a legal secretary at 

Zuckerman Spaeder, developed and 

distributed the invitations, recruited the 

volunteer attorneys, and provided case 

materials and logistical support before 

the arguments. The cases from which 

the students could select involved, 

among other things, the discriminatory 

former tracking system used by the city’s 

public schools, condemnation of private 

property for a school’s athletic field, the 

implementation of a juvenile curfew, the 

city’s authority to require periodic drug 

testing for school bus drivers, and the 

legal propriety of searches incident to 

traffic stops. Eight judges from the D.C. 

Circuit and the District Court contributed 

their time to preside over the arguments 

in their own courtrooms. Each student 

was given less than 10 minutes to present 

his or her side of the case, including 

responding to questions from the bench.

At the conclusion of the arguments, all 

students assembled in the Ceremonial 

Courtroom, where each judge provided 

remarks about the arguments and 

awarded first, second, and third place 

prizes for the best student advocates from 

their courtrooms, followed by a reception 

honoring the students. 

Mr. Carter and Mr. Schultz continued their 

involvement in 2007 and were joined by 

Zuckerman Spaeder attorneys William A. 

Schreiner, Andrew Goldfarb, and James 

Sottile, who volunteered their time to tutor 

students in the program. The program 

expects to have 100 high school students 

participate in 2008. 

Historical Society of the D.C. Circuit Student 
Outreach, Mock Oral Argument Program

O
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Safe and Effective Drugs continued from page 7... Children in Need continued from page 7...

n August 2007, Zuckerman Spaeder LLP attorneys 
William Schultz and Lisa Barclay filed an amicus curiae 
brief in the United States Supreme Court on behalf of 
Senator Edward M. Kennedy and Congressman Henry 

A. Waxman regarding preemption of 
state product liability claims brought in 
connection with defective medical devices 
in Riegel v. Medtronic, Inc.

In Riegel, the plaintiff was severely injured by 
a heart catheter that burst during angioplasty. 
In the lawsuit that followed, the plaintiff claimed 
that the catheter had been defectively designed 
and that the labeling was confusing, leading the 
physician to inflate the balloon at too high 
a pressure.  

In recent years, industries regulated by the Food 
and Drug Administration (FDA) have campaigned in 
Congress and in the courts for preemption of state product 
liability suits brought on behalf of patients injured by defective 
products. Essentially, they argued that FDA approval of a 
product should be a complete defense to any state product 
liability lawsuit. In contrast, the 1976 Medical Device 
Amendments included an explicit preemption provision. In an 
earlier case, the Court had held that this provision does not 

Safe Medical Devices: Zuckerman Spaeder Attorneys File  
Amicus Curiae Brief in Supreme Court Preemption Case 

In Abigail Alliance, the plaintiff patient group made the 
argument, which is emotionally compelling on the surface, 
that terminally ill patients should have a constitutional right 
to purchase drugs that have undergone minimal testing. The 
patient groups represented by Zuckerman Spaeder, however, 
argued that such an approach will undermine patient safety. 
As the brief demonstrated, only through clinical testing is it 
possible to determine which products are actually safe and 
effective. The brief further argued that if drugs for serious 
diseases are freely available, then patients will not have an 
incentive to participate in clinical trials and important drugs 
will never be adequately tested. Zuckerman Spaeder also 
pointed out that the FDA has made significant strides in 
making experimental drugs available to sick patients while 
preserving the incentive of patients to participate in  
clinical trials. 
 
“Had the FDA lost this important appeal, our country’s 
system for identifying safe and effective drugs would have 
been compromised,” said Schultz. “The FDA has programs 
to permit patients to gain access to experimental drugs, 
usually as part of clinical trials, but if companies were 
permitted to sell drugs before they were proven safe and 
effective, then we might never get the information necessary 
to determine whether drugs work.” 

however, our pro bono representation is a win-win. We assisted 
children at a vulnerable and critical time in their lives and who 
otherwise might not have a lawyer’s help and, at the same time, 
we got valuable experience,” he added. 

“We also helped bring about positive changes in our clients’ 
futures,” said associate Marissel Descalzo. Ms. Descalzo 
represented three young sisters—ages six, three, and one—
referred by LFCA to Zuckerman Spaeder. “I started providing legal 
counsel to children while in law school through a law clinic,” said 
Descalzo. “The ability while in private practice to continue serving 
those most in need is tremendously rewarding both personally 
and professionally.” Ms. Coberly added that the firm’s work with 
LFCA reminds her of “all that we can accomplish as attorneys in 
benefiting community members who sincerely need our counsel 
and truly appreciate our services.”

In the firm’s Delaware office, Tom Macauley was appointed 
guardian ad litem for a teenage boy by the Delaware Family 
Court. For approximately two years, Mr. Macauley represented 
the boy’s best interests in regular status and review hearings 
in Family Court. He met regularly with the boy and his mother, 
teachers, relatives, probation officers, counselors, employers, 
social workers, and others to determine the best custodial and 
educational arrangements for the boy. Mr. Macauley’s appointment 
expired on the boy’s 18th birthday. 

apply to product liability lawsuits regarding devices marketed 
without an FDA approval of safety and effectiveness.
Zuckerman Spaeder asserted in the brief that the preemption 
provision was intended to preclude states from imposing 

additional regulatory requirements, but not 
from providing tort law remedies to injured 

patients. The brief pointed out that at the time 
Congress enacted the device amendments, 

California and other states had adopted parallel 
regulation of medical devices and the provision 

was intended to relieve the device manufacturers 
of unnecessarily onerous regulation. Since 

Congress adopted the amendments in the wake of 
several injuries suffered by women using the Dalkon 

Shield IUD and widespread reports of pacemaker 
failures, Zuckerman Spaeder argued that if Congress 

had intended to preempt state product liability claims, 
this would have been discussed in the hearings, debates, 

and reports on the bill, which it wasn’t.

On February 20, 2008, the Court, by a vote of 8-1, ruled 
against the Zuckerman Spaeder brief. Over the vigorous 
dissent of Justice Ginsburg, who cited the Zuckerman 
Spaeder brief in her opinion, the Court held that the Medical 
Device Amendments preempted Mr. Riegel’s product liability 
lawsuit.  

I
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In addition to the firm’s extensive pro bono work, 
Zuckerman Spaeder LLP is actively involved in service 
projects that benefit the communities in which it 
operates. The following are just a few examples: 

Horton’s Kids, Inc. 
The firm supports Horton’s Kids, Inc., a nonprofit 

organization that serves low-income children in D.C.’s 

troubled Ward 8. Washington associate Lisa Barclay 

serves as vice chairman of the organization’s board of 

directors.

Generous Associates Campaign 
for the Legal Aid Society of the 
District of Columbia 
In addition to providing counsel as part of the Legal 

Aid Society of the District of Columbia’s pro bono 

program, Zuckerman Spaeder also participates in the 

organization’s fundraising efforts, including the annual 

Generous Associates Campaign. 

Ayuda  
Zuckerman Spaeder supports Ayuda, D.C.’s leading 

nonprofit law firm for low-income immigrants.

National Center for Law and 
Economic Justice  
The firm is a supporter of the National Center for Law 

and Economic Justice,  which is dedicated to ensuring 

social and economic justice for the most disadvantaged 

members of society.

Hurricane Katrina Fundraising 
Auctions  
Zuckerman Spaeder’s IT department arranged two 

auctions to raise money for charities benefiting the 

victims of Hurricane Katrina. IT staff donated items 

and services such as at-home troubleshooting and 

equipment setup, home-cooked meals, car cleaning, golf 

outings, and more. A second auction featured artwork 

from the firm’s collection. Combined, both events raised 

more than $19,000. 

 

Facilitating Leadership in Youth 
Zuckerman Spaeder partner Bill Taylor and his wife, 

Susan, helped found Facilitating Leadership in Youth  

(FLY), a nonprofit organization supporting underprivileged 

D.C. youths in achieving their educational goals and 

expanding their leadership roles, and have supported the 

organization with fundraising and financial contributions. 

The Taylors continue to serve on the board of advisors. 

Zuckerman Spaeder attorney Amit Mehta is also a 

member of the organization’s board of directors.

DC SCORES Sharks v. Suits  
For the past several years, Zuckerman Spaeder has 

fielded a team in the Sharks vs. Suits shootout, a seven-

on-seven, all-day coed soccer tournament. The shootout 

benefits DC SCORES, a local nonprofit organization 

that provides after-school soccer and creative writing 

programs for D.C. youth, for which Managing Partner 

Graeme W. Bush serves on the board of directors. 

Blondes v. Brunettes 
Zuckerman Spaeder sponsored a staff member in a 

charity women’s touch-football game for the Alzheimer’s 

Association National Capital Area Chapter. The event 

raised more than $47,000 for Alzheimer’s research.

Salvation Army Angel Tree  
Every holiday season, Zuckerman Spaeder’s D.C. office 

participates in the local Salvation Army Angel Tree 

program. In 2007, firm employees donated gifts for  

100 children in need.

MS Walk 
Led by partner Aitan Goelman, Zuckerman Spaeder  

participates in the annual MS Walk in Washington, D.C. 

The firm sponsors a team in honor of Joseph Harztler, 

lead prosecutor in the case against Timothy McVeigh for 

bombing the Oklahoma City federal building. Ours was 

the top local fundraising team in 2004 and 2005.  
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American Red Cross  
In addition to raising funds to benefit victims of Hurricane 
Katrina, the firm also regularly participates in American 

Red Cross blood drives.

Capital Area Food Bank  
Zuckerman Spaeder provides support to the Capital 
Area Food Bank, the largest, public nonprofit hunger and 
nutrition education resource in the Washington, D.C., 

metropolitan area. 

Washington Council of Lawyers 
 Zuckerman Spaeder is a supporter of the Washington 

Council of Lawyers, a voluntary bar association that 

promotes the practice of pro bono and public interest law. 

Public Justice Center  
The Public Justice Center helps homeless children enter 
public schools, ensures access to health care, and 
advocates for the rights of workers, tenants, prisoners, 
immigrants, and others in need. Baltimore partner 
Andrew Torrez is a member of the organization’s board of 

directors. 

Baltimore Symphony Orchestra  
Zuckerman Spaeder supports the internationally 

acclaimed Baltimore Symphony Orchestra and its 

community outreach and education initiatives throughout 

Maryland. 

Lawyers Have Heart  
The firm participates in the annual Lawyers Have Heart 

10K Run to benefit the American Heart Association. 

Maryland Food Bank  
Zuckerman Spaeder’s Baltimore office supports 
the Maryland Food Bank, which provides nearly 12 
million pounds of food annually to 1,000 community 
food providers, soup kitchens, emergency shelters, 
low-income day care centers, after-school programs, 
senior centers, rehabilitation centers, and other feeding 

programs.

Toby Hall Foundation  
Zuckerman Spaeder supports the Toby Hall Foundation, 

a Tampa-area organization that pools benefits and 

expertise to assist nonprofits that work with children, 

including the Make-A-Wish Foundation. 

Secure the Call  
The firm donated numerous cell phones to Secure the 

Call, a program that delivers the phones to senior citizen 

centers, law enforcement agencies, and domestic 

violence departments for distribution to individuals in 

need of 911 access.

The Contemporary Museum  
The firm’s Baltimore office supports the Contemporary 

Museum, a community-based museum that presents 

exhibitions, programming, and collaborations with 

Baltimore artists, curators, and community members.

Forest Hills Youth Baseball  
The firm provides volunteer and financial support to 

Forest Hills Youth Baseball, which promotes community-

based recreation for young people in the Tampa area.

Washington Lawyers’ 
Committee for Civil Rights and 
Urban Affairs   

Zuckerman Spaeder supports the Washington Lawyers’ 

Committee for Civil Rights and Urban Affairs, which 

partners with private firms to protect individuals 

from discrimination in employment, housing, public 

accommodations, immigration, medical treatment, and 

other unlawful conditions while in government care.

Children’s Law Center  
The firm supports the Children’s Law Center, the largest 

civil legal service provider in Washington, D.C., and its 

dedication to the wellbeing of children.

Southern Center for  
Human Rights  

With support from Zuckerman Spaeder, the Southern 

Center for Human Rights challenges systemic failures 

in the legal representation of indigent defendants in the 

criminal courts, in addition to representing individuals in 

challenges to unconstitutional conditions and practices in 

prisons and to the death penalty.

continued...
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Attorney Pro Bono Honor Roll  
2005 – 2007

2007 

Angulo, Carlos 

Barclay, Lisa 

Barroso, Ivonne 

Barta, Laura Jo* 

Bernstein, Gregg L.*  

Better, Herbert 

Block, Benjamin 

Brown, Blair 

Carter, Frank 

Christianson, Jennifer 

Clark, R. Miles 

Coberly, Jennifer* 

Cohen, Nelson 

Dash, Jill 

Davidson, Matthew T. 

Davis, Geoffrey 

Descalzo, Marissel* 

Fechtig, Mary 

Fernandez, Jack* 

Foster, Mark 

Fugate, Lee 

Gaugush, Simon* 

Goelman, Aitan 

Hasbun, Marcos E. 

Himeles, Martin 

Ihnat, Melissa 

James, Brian T.* 

Jeffrey, Deborah 

Kapp, Amy* 

Kiernan, Leslie 

Kolker, Peter 

Krein, Benjamin 

Luka, Maegen Peek 

Lyon, Scott Thomas*

Macauley, Thomas

Marcus, Ellen*

Marteli, Marie

Martin, Rachel

Mason, Thomas

Massabki, Francis*
 Meyer, William K.* 

Miller, Alexandra W.

Mohanty, Namrata*

Neish, Laura*

Pal, Holly*

Reiser, David*

Rigby, Nora

Schreiner, William

Schultz, William*

Smith, Cyril V. 

Smith, Eleanor*

Smith, Meghan*

Sottile, James

Stevenson, Lisa

Stewart, C. Evan

Taylor, Elizabeth*

Thomas, Edith*

Torrez, P. Andrew

Toufanian, Maryll*

Vitrano, Sean P.*

Wong, David*

 

Gaugush, Simon*  

Goelman, Aitan 

Hasbun, Marcos* 

Ihnat, Melissa 

James, Brian* 

Kapp, Amy* 

Kiernan, Leslie 

Krein, Benjamin 

Kyung-Ji Park, Esther 

Lyon, Scott Thomas 

Macauley, Thomas* 

Marcus, Ellen* 

Marteli, Marie* 

Martin, Rachel 

Massabki, Francis* 

McLaughlin, James* 

Mehta, Caroline 

Neish, Laura*

Pal, Holly*

Peters, Mary

Planes, Marissel*

Power, Elizabeth

Ravikoff, Ronald

Reiser, David *

Schultz, William*

Smith, Cyril

Smith, Eleanor*

Smith, Meghan*

Stevenson, Lisa*

Stewart, C. Evan

Tache, Walter  

Taylor, Elizabeth  

Thomas, Edith*  

Toufanian, Maryll

Vitrano, Sean*

Weinberg, M. Sandy

Wolff, Marshall

Salky, Steven 

Schultz, William 

Smith, Cyril 

Smith, Eleanor* 

Stevenson, Lisa* 

Tache, Walter  

Torrez, P. Andrew  

Toufanian, Maryll  

Vitrano, Sean  

Wolff, Marshall  

2006  

Angulo, Carlos  

Baker, Allison  

Barclay, Lisa  

Barta, Laura Jo  

Berman, Nathan  

Bernstein, Gregg  

Brown, Blair  

Carter, Frank  

Chaykin, Steven  

Christianson, Jennifer  

Coberly, Jennifer*  

Cohen, Barak*  

Cohen, Nelson  

Colton, Roberta  

Cossette, Lani  

Dash, Jill*

Davidson, Matthew

Davis, Geoffrey

Dotzel, Margaret

Druva, John

Eisen, Norman

Fechtig, Mary*

Fernandez, Jack*

Foster, Mark

Fugate, Lee*

2005 

Acton, Jason*  

Babin, Alex  

Baker, Allison  

Barclay, Lisa  

Brown, Blair  

Byrd, David  

Calli, Paul  

Carter, Frank*  

Chaykin, Steven  

Coberly, Jennifer  
Colton, Roberta  

Dash, Jill  

Davis, Geoffrey*  

Donelkovich, John  

Eisen, Norman  

Fernandez, Jack  

Flynn, Kristen*  

Foster, Mark  

Fugate, Lee  

Gaugush, Simon*  

Hasbun, Marcos*  

Heller, Joshua  

James, Brian*  

Kyung-Ji Park, Esther  

Macauley, Thomas*  

Marcus, Ellen  

Mason, Thomas   

Massabki, Francis*   

Mehta, Caroline   

Miller, Alexandra W.   

Peters, Mary   

Planes, Marissel   

Quattrucci, Ellen   

Reiser, David*   

Sadler, Virginia  

* 50 or more hours of time in each calendar year to one or more pro bono representations
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Zuckerman Spaeder LLP is a member of the Pro Bono Institute (PBI) 
and the District of Columbia Bar Pro Bono Partnership.  
As a testament to the firm’s pro bono commitment, the D.C. office of Zuckerman Spaeder has accepted the PBI and D.C. 

Bar pro bono challenges to “annually contribute, at a minimum, an amount of time equal to 3 percent of the [office’s] total 

billable hours or 60 hours per attorney to pro bono work.” 

By signing the PBI’s Law Firm Pro Bono Challenge, the D.C. office of Zuckerman Spaeder is pleased to join with other 

firms across the country in subscribing to the PBI’s Statement of Principles and in pledging our best efforts to achieve  

the voluntary goals of the Pro Bono Challenge. For more information about the Pro Bono Institute, please visit  

www.probonoinst.org. For more information about the D.C. Bar Pro Bono Program, please visit www.dcbar.org/for_

lawyers/pro_bono. 

 
American Bar Association Model Rule of Professional Conduct 6.1 
The American Bar Association Model Rule of Professional Conduct 6.1 states that all lawyers have a professional 

responsibility to provide legal services to those unable to pay. Zuckerman Spaeder LLP is proud to adhere to Rule 6.1 

Voluntary Pro Bono Publico Service and encourages you to review it online at www.abanet.org/legalservices/probono/

rule61.html.

PRO BONO MATTERS
Pro Bono Matters is a publication focusing on Zuckerman Spaeder LLP’s commitment to pro bono service. To contribute 
to the next edition of Pro Bono Matters or to recommend a pro bono project, please contact Eleanor Smith at esmith@

zuckerman.com, 202.778.1838, or Zuckerman Spaeder, 1800 M Street, NW, Suite 1000, Washington, DC 20036.

Pro Bono Matters is a publication of Zuckerman Spaeder LLP and should not be construed as a solicitation or as legal 
advice or opinion on specific facts or circumstances. Its contents are offered for general information purposes only, and 
do not and should not imply an attorney/client relationship between the firm and any reader of Pro Bono Matters. Some 

attorneys mentioned herein are no longer with the firm. All logos and photographs are used with permission.
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Zuckerman Spaeder LLP commends in this newsletter the pro 
bono work performed by its current and former attorneys and 
paralegals from 2005 through 2007.
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